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HALLAM V. INDIANOLA HOTEL CO. 443 

RECENT AMERICAN DECISIONS. 

Supreme Court of Iowa. 
HALLAM ». THE INDIANOLA HOTEL CO. et al. 

A director of a corporation may become its creditor, and take and enforce a mort- 
gage on its property, but he is not tliereby divested of his responsibility as a director, 
nor the duties wliich as such he owes to the corporation, and he is bound to act in 
the utmost good faitli throughout the transaction. 

Pacts considered upon which it was held that a sale of property of a corporation, 
under a mortgage held by one of its directors, should be set aside. 

Appeal from Warren District Court. 

The defendant E. W. Perry^ and the defendant J. E. Lucas, 
each obtained a decree of foreclosure of a real estate mortgage 
against the defendant, the Indianola Hotel Co., a corporation duly 
incorporated under the laws of Iowa. An execution sale was 
made thereon, and the property was purchased by Perry for the 
amount of both decrees and interest and costs, and the property 
is now held by him for himself and Lucas. The plaintiff Hallam 
is a stockholder in the hotel company, and he brings this action to 
set aside the sale, and the decrees, and the mortgages upon wliich 
the decrees were rendered. The alleged ground of the action is 
that the mortgages were invalid, and that the decrees were obtained 
by fraud, and that the purchase by Perry at the foreclosure sale 
should be set aside because Perry is one of the directors of the 
company. The court dismissed the plaintiff's petition and he 
appeals. 

Cole ^ Oole and //. McNeil, for appellant. 

Todhunter ^ ffartman, Henderson ^ Berry and Seevera ^ 
Sampson, for appellees. 

Adams, 0. J. — One of the mortgages is exceedingly informal, 
and neither appears to have been executed by the authority of the 
board of directors of the defendant company. If, therefore, the 
foreclosure of the mortgages had been resisted by the company, it 
seems doubtful to us whether the decrees thereon could properly 
have been obtained. But having been obtained, they constitute 
an adjudication, and are binding upon the company unless they 
were obtained by fraud. It appears to us also that if the com- 
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pany is bound by them, all the stockholders are bound by them, 
including the plaintifif. His interest in the litigation was repre- 
sented by the company, and he was not only not a necessary party, 
but not a proper party. 

Coming to the question as to whether there was any fraud 
practised in obtaining the decrees, we have to say that we think 
that there was not. The amount for which the decrees were ren- 
dered was due from the company, and had become payable. The 
complaint seems to be that these creditors combined with the oflB- 
cers of the company and were allowed to take decrees of fore- 
closure, whereas they should have granted an extension, or the 
company should have borrowed money and paid them off. The 
objection is not to the mode of foreclosure, so far as obtaining the 
decrees is concerned, but to the fact of foreclosure. But it is not 
for us to say that the creditors should have granted an extension, 
or that the company should have borrowed money and paid them 
and thereby prevented a foreclosure. If we should conclude that 
the affairs of the company were very unwisely managed, and that 
the foreclosures might have been prevented, such conclusion would 
fall short of justifying us in holding that the decrees were obtained 
by fraud. 

Nor do we think that the fact that Perry was a director of the 
company necessarily precluded him from making a valid purchase 
at the foreclosure sale. His right to become a creditor of the com- 
pany by loaning it money cannot be questioned for a moment. It 
was equally his right to take security and enforce it, and it seems 
to follow that he should be allowed for his just protection to bid 
at an execution sale of the property upon which he was secured. 
That a director of a corporation may bid at an execution sale made 
to pay a debt due the director from the corporation was expressly 
held in Twin Lick Oil Co. v. Morhury, 91. U. S. 587. 

While this is so, it is not to be denied that a fiduciary relation 
exists, and a director cannot wholly divest himself of his respon- 
sibility to the company even in the very matter in which he has 
become an adversary. In Twin Lieh Oil Co. v. Morhury, above 
cited, the court said " that a director of a joint stock corporation 
sustains one of those fiduciary relations where his dealings with 
the subject-matter of his trust or agency, and with the beneficiary 
or party whose interest is confided to his care, are viewed with 
jealousy by the courts and may be set aside on slight grounds, and 
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is a doctrine founded on the soundest morality, and has received 
the clearest recognition in this court and in others." Citing 
KoeJder v. Black River Falls Iron Co., 2 Black 716 ; Drury v. 
Cross, 1 Wall. 299 ; Luxemburg Railroad Co. v. Moguay, 25 
Beav. 586 ; The Cumberland Co. v. Sherman, 30 Barb. 55-3. 
While, therefore, it was held that the creditor director was at 
liberty to bid at the execution sale, yet it was said that the liberty 
should be exercised subject to the rules which belong to his pecu- 
liar position. Under the doctrine enunciated, we are called upon 
to look into the acts of Perry with far greater scrutiny than we 
should be if he sustained no relation to the company other than 
that of creditor, and would be justified, we think, in setting aside 
the sale upon much slighter ground. 

The defendant company was incorporated for the purpose of 
building a hotel. The indebtedness in question was incurred as a 
part of its cost. But it was a comparatively small part, amounting 
at the time of sale to but little more than $4000, and in that sum 
was included considerable accrued interest. The cost of the hotel 
appears to have been about $19,000. By the execution sale in 
question, the whole property has been exhausted to pay the com 
paratively small balance of cost of construction. The enterprise 
has certainly come to a very remarkable result. 

Again, the evidence shows that the hotel was at the time of the 
execution sale rented at $900 a year. It also shows, we think, 
that it was worth not less than $10,000. That it was allowed to 
be sold upon execution and was not redeemed, nor the right of 
redemption sold, but a sheriif 's deed allowed to issue, while not 
sufficient to establish fraud, is sufficient to excite suspicion and 
give some support to the claim strenuously insisted upon by the 
plaintiff, and of which we think there was some slight evidence at 
least, that there was a concert of action between Perry and the other 
officers of the company looking to the attainment of the result 
which has been reached. Now Perry was charged with the duty, 
as much as any other director was, of making a reasonable effort 
to prevent this result. It follows that, our minds being affected 
with suspicion that such effort was not made, we cannot say that the 
sale to Perry ought to be allowed to stand. We think that the sale 
should be set aside and the case remanded ; that an account should 
be taken of the rents and profits received by Perry and Lucas, if 
any ; that the judgment in their favor should be reduced by what- 
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ever amounts they are properly chargeable with, less proper expen- 
ditures, and an execution issue for the balance and the property 
resold. 

Reversed. 



A director may sell his corporation 
goods on credit. He may lend it money, 
endorse its paper, or in any manner be- 
come surety for it. " We hare never 
Iieard it questioned," says Walkek, 
C. J., speaking for the Supreme Court 
of Illinois, in Harts v. Broiiin, infra, 
" that a director or stoclvholder may 
trade with, borrow from or loan money 
to the company of which he is a mem- 
ber." The question is, When directors 
of a corporation have become its cred- 
itors, what are their rights and duties ? 
At least one of the authorities in point 
upon this question is an instance of rail- 
way " wrecking." A review of the 
cases will be interesting. 

Four directors of a railway company 
endorsed its notes to B. & Co. for 
$21,000, secured by $42,000, in moi-t- 
gage lx)nds of the road. The company 
became insolvent. B. & Co. were unwill- 
ing to trust to the mortgage and bonds 
for security and sued the four directors 
on their endorsements. They in turn 
entered upon the foreclosure of the 
mortgage, basing their foreclosure upon 
the $42,000 and certain other bonds of 
the road held by the city of Milwaukee. 
A decree of foreclosure was rendered 
and a master ordered to take an 
account. 

Just prior to this the four directors 
sought for some one who would purchase 

B. & Co.'s claims and rely entirely upon 
the mortgage for payment. They found 

C. & Co., with whom they made this 
arrangement: There were deposited with 
J. & Co. $280,000 in bonds similar to 
the $42,000 already mentioned. These 
bonds had never been, and were not to 
be, issued until B. & Co.'s debt was 
paid and twenty-seven miles of road 
built. In fact but five miles were built. 



It was arranged to deliver this $280,000 
in bonds toB. & Co., and the four dii-ec- 
tors, constituting a quorum of the board, 
passed a resolution so to deliver them. 
Then B. & Co. were to deliver their 
notes and the judgments thereon, to- 
gether with the $42,000 and $280,000 — 
in all $322,000— collateral bonds to C. 
& Co. They did so, C. & Co. paying 
B. & Co. $13,330.20 for them. C. & 
Co., in order as they said to be- 
come absolute owners of them, then 
sold the $322,000 in bonds on the Mil- 
waukee Exchange and became them- 
selves the purchasers for a small sum. 
Then they appeared before the m.aster 
as creditors of the road upon $322,000 
in its bonds. He allowed these bonds 
as a lien upon the read, and upon them 
and no others was a final decree of sale 
rendered in the foreclosure suit. The 
entire railroad, its franchises, rolling 
stock (two locomotives and tenders, and 
with ten platform cars) and fixtures, 
in all worth nearly $75,000, were then 
sold to C. & Co. for $20,100. The 
other creditors were left unpaid, and 
D. & Co., to whom over $20,000 were 
due for locomotives, filed a bill to reach 
the property in the hands of C. & Co. 
The court set aside the sale as fraud- 
ulent, and decreed an accounting by C. 
&Co. 

Said Mr. Justice Datis : " We do 
not deny that a debtor has a legal right 
to prefer one creditor over another when 
the transaction is hima Jide ; but this is 
in no just sense a case of preference be- 
tween creditors. If the law peimits the 
debtor in failing circumstances to make 
a choice of the persons ho will pay, it 
denies him the right in doing it to con- 
trive that the unpreferred creditor shall 
never be paid. In other words, the law 
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condemns any plan in the disposition of 
property whicli necessarily accomplishes 
a fraudulent result." 

B. & Co., preferring not to enforce 
the mortgage lien, only consented that 
it should he done on their being in- 
demnified against costs. The court 
admitted that the directors had an un- 
doubted right to indemnify B. & Co. 
It was admitted also that if B. & Co. 
insisted upon suing the directors per- 
sonally they had as undoubted a right to 
secure some one who would purchase B. 
& Co.'s claims and collect them by fore- 
closure of the mortgage. "But," says 
Mr. Justice Davis, "their (the direc- 
tors) departure from right conduct com- 
menced at this point. Notwithstanding 
they had control of the foreclosure-suit, 
they were not content to let it proceed to 
decree and sale without they were in 
advance relieved of personal responsi- 
bility:" and in order to induce C. & 
Co. so to relieve them, they swelled the 
indebtedness of the company beyond its 
true amotmt by issuing without authority 
$280,000 bonds and became participants 
and tools in a collusive and fraudulent 
sale and sacrifice of the whole of the 
company's property. As to creditors 
and stockholders, it was the duty of the 
directors to keep down the indebtedness 
of the company and preserve its assets, 
so that the former might be paid tlieir 
just dues, and the latter protected from 
personal liability for demands possibly 
payable, by honest management, out of 
the- company's property. They very 
clearly violated their fiduciary duties, 
and their conduct was thoroughly sel- 
fish, illegal and discreditable : Drury v. 
Cross, 7 Wall. 302. 

In another case the stockholders in- 
structed the directors to effect as large a 
loan as they eould for the company, arid 
to secure it by mortgage on its lands 
and works. Certain of the directors, 
who were also creditors, called a meet- 
ing, omitting to notify the regular sec- 
retary to attend. " As he was a large 



creditor," say the court, " and was not 
to be favored, it is barely possible that 
the directors thought his presence would 
be embarrassing." One of the direc- 
tors was appointed secretary joro tempore. 
The company's note and mortgage Was 
then given to K. and B. for $15,000, in 
consideration of which they were to ad- 
vance the company $1200 in money, let 
it have $800 worth of provisions, and 
pay the debts owing from the company 
to the directors constituting the meeting. 
Subsequently a lai'ge interest in the 
mortgage was assigned to two of those 
directors, and they filed a bill to fore- 
close. The stockholders resisted, and 
the mortgage was declared fraudulent 
an^ void: Koehler v. Black R. F. I, 
Co., 2 Black 715. 

In Coons v. Tome, 9 Fed. Rep. 532, 
the board of directors of an insolvent 
corporation confessed a judgment against 
the corporation in favor of one of their 
number, who was also the president of 
the corporation and principal stock- 
holder, with a view of giving him prior- 
ity of lien over another creditor, who 
was about to obtain a judgment in a 
judicial proceeding. It was decided 
that such a preference could not be up- 
held, but that the two judgments must 
stand on a footing of equality in respect 
to the commencement of the lien, and 
share pro rata in the proceeds of the pro- 
perty available for their payment. The 
court said : " The directors of a corpo- 
ration stand in confidential relation to 
its creditors, towards whom they are 
bound to act with perfect fairness. They 
are, at least, quasi trustees for the cred- 
itors ; and where the corporation is in- 
solvent, good faith forbids that the 
directors should use their position to save 
themselves, or one of their number, at 
the expense of other creditors." 

In Bennett's Case, 18 Bcav. 339, A., 
a creditor of a mining company, was 
the father of two of its directors, B. 
and C, one of whom was also a 
creditor of the company. The consent 



448 



HALLAM V. INDIANOLA HOTEL CO. 



of the directors was a necessary pre- 
requisite to any trfinsfer of the com- 
pany's stock by the holders. It was 
embarrassed and some of the share- 
holders were dissatisfied, and desired to 
sell their shares, but B. and C, having 
control of the board of directors, refused 
to permit them to transfer their stock, 
unless a sum of money, lai-gely in ex- 
cess of calls due from them and unpaid, 
was advanced by the dissatisfied share- 
holders to be applied upon the claims 
of the director, B., and his father, A. 
The money was paid and so applied, A. 
and B. releasing the retiring sharehold- 
ers from all liability in respect of their 
claims. It was admitted that if this 
money had been paid in good faith, in a 
manner most for the benefit of the com- 
pany, the transaction could be sustained. 
But the court decided that the essence of 
the transaction being that a benefit 
should be obtained by a director and 
his family, and it being manifest that 
the transaction itself could not have 
taken place without the directors' sanc- 
tion, it could not stand ; and the retir- 
ing shareholders, on the company being 
wound up, were placed in the list of 
contributories. 

In New Hampshire a court of equity 
decided that the directors of an insur- 
ance company could not legally apply its 
funds to the payment of losses for which 
they were individually responsible in 
preference to others : Richards v. N. H. 
Ins. Co., 43 N. H. 263. 

In Jackson v. Ludding, 21 Wall. 
616, the Vicfcsburg, Shreveport and 
Texas Railroad Company owned pro- 
perty worth more than two millions. 
It owed about three-quarters of a mil- 
lion in mortgage bonds, on which, being 
embarrassed, it was unable to meet the 
accrued Interest. Pursuant to resolu- 
tions of the stockholders the directors 
appointed the president to arrange to 
sell the road to any other company who 
could put it in repair, complete it "and 
pay the debts of the company." One 



Gordon conceived a scheme of forcing 
a sale under the mortgage, there being, 
as he represented, "a probability of a 
very decided speculation from the sale." 
He purchased for $640 four of the 
company's $1000 mortgage bonds, on 
which $720 interest was due and un- 
paid. Without notice to any other 
bondholders he applied to a court and 
obtained an ex parte order for a sale of 
the road under the mortgage. Then 
Ludeling and several of the directors, 
who had combined to buy out the com- 
pany, associated with Gordon. Mean- 
while other bondholders met and com- 
missioned one Home to go to Monroe, 
where the Gordon party were operating, 
to have the road sold, and purchased by 
trustees to lie selected by the bondhold- 
ers and other creditors of the company. 
They further proposed a plan to adjnst 
the indebtedness of the old company 
and to organize a new one. At New 
Orleans Home met Gordon, and for the 
first time learned of the proceedings to 
sell the road. He went to Monroe and 
sought to postpone the sale, but failed, 
and was pursuaded "for himself and his 
friends" to become one of the Gordon 
party. That combination appointed ap- 
praisers, who valued the property at 
$75,000. It was then put up for sale, 
the sheriff imposing this condition upon 
purchasers : That whoever purchased 
should then and there cash any interest 
coupons due and unpaid which might be 
presented. The first bid was Branner 
& Co.'s, who ofiered $.550,000 for the 
property. " Then ensued," says Mr. 
Justice Stkong, "what we must re- 
gard as a most remarkable effort to pre- 
vent an adjudication to these bidders 
and an acceptance by the sheriff of their 
bid. Ludeling, for himself and his asso- 
ciates, and acting as their chief agent, 
presented one hundred and fifty-four of 
the mortgage bonds, four of which were 
Gordon's, one Bry's (an officer of the 
road) and most, if not all, the remain- 
der obtained from Home, and demanded 
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immediate payment of the past due cou- 
pons. He had no right to make such a 
demand. He knew the bonds had been 
placed in Home's hand for other pur- 
poses. He knew that it was a breach 
of faith in Hornc to allow them to be 
thus used, and a fraud upon their own- 
ers thus to use them. Stubbs (an asso- 
ciate of Ludeling and Gordon) presented 
seventy-two coupons taken from other 
bonds, and also demanded immediate 
payment- And he had no authority to 
make such use of those coupons. They 
had been placed in his hands for another 
purpose, which failed, and their owners 
had directed them to be returned. Bry 
also had one bond, and he presented it 
with its coupons. This one bond, with 
the four of Gordon, were all that there 
was any authority to present. Yet 
the confederates, taking advantage of 
Home's breach of trust, and of Stubbs's 
unauthorized act, were enabled to pre- 
sent the coupons of one hundred and 
fifty-four bonds and part of the coupons 
of thirty-six other bonds for immediate 
payment. The sheriff joined in the de- 
mand, and, because Branner & Co. were 
unable at once to pay this unauthorized 
claim, he set up the property again im- 
mediately for sale, when it was struck 
off on Ludeling's bid of $50,000 to the 
persons we have named (the confed- 
eracy) . This was on Saturday, late in 
the afternoon, and on Monday next fol- 
lowing the sheriff's deed was delivered, 
but the bidders, though receipting in 
part to each other, have still in their 
hands the whole of their bid except 
$468.75, the amount of costs paid to 
the sheriff." 

Upon these facts the court, at the suit 
of six hundred and sixty of the bond- 
holders, set aside the sale, declared the 
mortgage still a lien, appointed a re- 
ceiver, and decreed other necessary 
relief. Commenting upon such of the 
directors as were associates of Gordon, 
among whom were some that were bond- 
holding creditors, the court, by Mr. 
Vol. XXX.— 57 



Justice Strong, says : " They had 
no right to join hands with Gordon. 
They had no right to enter into or par- 
ticipate in a combination, the object of 
which was to divest the company of its 
property and obtain it for themselves at 
a sacrifice, or at the lowest price possible. 
They had no right to seek their own 
profit at the expense of the company, 
its stockholders, or even its bondholders. 
Such a course was forbidden by their 
relation to the company. It was 
their duty to the extent of their 
power, to secure for all those whose 
interests were in their charge the high- 
est possible price for the property which 
could be obtained for it at the sheriff's 
sale. They could not rightfully place 
themselves in a position in which their 
interests became adverse to those of 
either the stockholders or bondholders." 

This case h.is been alluded to as an 
instance of railway "wrecking." Such 
instances are not uncommon. Equity 
will, at the suit of any, however small, 
minority of defrauded stock or bond- 
holders, set aside such transactions : 
Menier v. Hooper Telegraph Works, 
L. R., 9 Ch. 350 ; Salomons v. Lang, 
12 Beav. 339; Gregory v. Fatchett, 33 
Id. 595 ; In re Bank of Gibraltar, 
L. R., 1 Ch. 68 ; RMnson v. Smith, 3 
Paige 222 ; Percy v. MilUmdon, 8 Mart. 
N. S. 68 ; Peabody v. Flint, 6 Allen 
52 ; Dodge v. Woolsey, 18 How. 331 ; 
Brown v. Vandyke, 8 N. J. Eq. 795 ; 
Kennebec, ^c, Railroad Co, v. Portland, 
#•€., Railroad Co., 54 Me. 173; CW- 
guitt v. Howard, 1 1 Ga. 556 ; Forbes r. 
Whitock, 3 Edw. Ch. 446 ; Greaves v. 
Gouge, 69 N. Y. 154 ; Butts v. Wood, 
37 Id. 317 ; Hazard v. Durant, 11 R. 
I. 195. 

In Fx parte Larking, L. R., 4 Ch. 
Div. 566, Larking had been a director. 
His company became bankrupt, and 
with knowledge of this he resigned. 
Subsequently he purchased 2000/. in its 
depreciated debentures, paying therefor 
567/. Then he appeared in bankruptcy, 
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and as a creditor sought to prove up 
these debentures against the company as 
a debt of 2000/. and interest thereon. 
The claim was disallowed, except for 
the sum [567/.] actually paid. Ma- 
LiNS, V. C, saying: "» * * No 
trustee, who buys up an encumbrance 
upon an estate of whicli he is trustee, can 
ever against the trust estate make a 
profit, and never can recover against 
the cestui que trust more than the price 
he g-ive for it. If a man, who is a trus- 
tee of an estate, buys up a mortgage 
upon it at 20 per cent., he can only get 
the 20 per cent, with interest upon 
what he paid. Here is a man, a di- 
rector of a company, who is a trustee. 
He has all the obligations of a tmstee 
to perform. Here is a case in which 
he knows the company is insolvent 
at the time — that it had actually came 
to a disastrous end when he bought 
these debentures, and on that principle 
alone he cannot make a profit by his 
trusteeship." See, also, C. C. Sf I. Co. 
V. Parish, 42 Md. 598. 

As to what directors who are creditors 
may do to secure payment of tlieir dues, 
the case of Smith v. Lansing, 22 N. Y. 
520, is interesting. To secure certain 
deposits a bank gave bonds, Lansing, 
its president, becoming, with others, 
sureties thereon. Lansing was the gen- 
eral managing agent and financial 
officer of the bank. It had no board of 
directors. " He occupied, therefore, 
the place, and possessed all the powers, 
of * * * dii-cctors * * * . It is 
proper, therefore, to consider the ques- 
tions presented in the same light as if 
there had been a regular board of di- 
rectors, and the acts done by the defend- 
ant [Lansing], had been done in pur- 
suance of resolutions of * * * directors 
* * * ." [Per Welles, J.] Subse- 
quently certain property was sold to 
pay claims due the bank on mortgages. 
Lansing purchased this property, paying 
for it with funds of the bank, but taking 
the title in his own name. At this time 



the bank was entirely solvent. Later it 
became insolvent, and a receiver was 
appointed who sought to compel Lan- 
sing to convey the property to him for 
the benefit of creditors. Lansing, in 
defence, claimed to hold the property as 
security for the money he and his co- 
sureties had paid for the bank, or were 
liable to pay for it, on the deposit 
bonds, and it was decided that he could 
hold the lands as such security. Con- 
siderable stress was laid by the court 
upon the good faith of the transactions 
and the solvency of the bank at the time 
they took place. These were admitted, 
and the case appears to have been con- 
sidered analogous to that of a debtor who, 
while solvent, and with more assets 
than indebtedness, transfers a portion 
of his surplus property to his friends, 
family or creditors. 

Another interesting case is that of 
Harts V. Brown, 77 111. 226. The Lin- 
coln Coal Company contracted debts to 
nearly $33,000, and also issued bonds 
to one Musick, who appears to have 
been a director, for $9400, executing a 
trust-deed of its property to him to 
secure them. The company became 
involved, its property was sold under 
a mechanic's lien for $2000, its bonds 
matured, payment thereof was demanded, 
and an extension refused unless per- 
sonal security was given. A stock- 
holders' meeting was called, and 
measures were taken by, among others, 
the directors, to form a new company, 
the proposers thereof agreeing to pur- 
chase from Musick his stock, bonds and 
claims against the company, and to pay 
him therefor with their notes secured by 
mortgage on their interest in the coal 
company's property. He agreed to 
make a sale under the trust-deed for 
their benefit. This sale was made, one 
Frorer becoming purchaser, paying the 
amount of the indebtedness of the com- 
pany, and buying for the use of all 
stockholders who should join in the new 
company, the proposers of which also 
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purchased the certificate of sale under 
the mechanic's lien. The new com- 
pany was then organized, and the pro- 
perty thus purchased worked with good 
profits and dividends. Tlien Musick and 
others of the stockholders filed bills to 
set aside the sale and have the pro- 
perty restored to the old company. 
The court decided : That the directors 
had power to borrow money of one of 
their number, and to execute to him a 
mortgage on the corporate property. 
That the debt could be collected by a 
sale of property to raise a sum sufficient 
to pay it. That the directors and other 
promoters of the new company had the 
right to purchase Musick^s bonds, stock 
and claims, and also the certificate of 
purchase given at the mechanic's lien 
sale. " If the company," says Walker, 
C. J., "had possessed money or property 
or any assets that could be converted 
into money with which to redeem and 
discharge the debts, then these purchases 
would have lieen in bad faith ; but there 
were no such means, the company was 
hopelessly insolvent, and its final dis- 
solution was at hand. The stockholders 
had been called together and they were 
ui-ged to make advances in proportion to 
the stock they severally held, and thus 
relieve the company and preserve its 
existence, but this they refused to do ; 
and as it could not be preserved, and 
must come to an end by a sale under 
the power in the trust-deed, no reason 
is perceived why appellants [directors 
and other promoters] might not become 
the purchasei-s at the sale." 

To the point that, more property 
having been sold than was sufficient to 
pay the bonded indebtedness of the com- 
pany, the sale was excessive, the court 
replied that only $70 more than such 
indebtedness was hidden for the land, 
shaft, railroad tracks and mining rights, 
and that the remaining property was 
but mere chattels, valueless except for 
use in connection with the mine. 
"When the company," say the court, 



"had been reduced to this situation, 
what was the plain, moral and legal 
duty of the directors ? Sm-ely, every 
person would without hesitation, say, 
sell the remainder of the property and 
pay the debts of the company." 

As to whether the directors could be- 
come purchasers at their own sale, the 
court said : " Until the bonded debts 
were satisfied, the sale was that of 
Musick for the benefit of the holders of 
the bonds," all of which were not owned 
by directors. "But when the sale 
amounted to a sufficient sum for that 
purpose, all that was subsequently sold 
was by Musick as auctioneer of appel- 
lants [directors], and they purchased 
at their own sale. This they could not 
do, any more than they could fix a 
price on the property and appropriate it 
to their own use, which the law has 
never sanctioned with persons occupying 
the relation they did to stockholders. 
The sale, then, of property over and 
above what was necessary to pay the 
bonded indebtedness, was void, inas- 
much as it was purchased by the di- 
rectors of the company :" Sorts v. 
Broicn, supra. 

Finally, directors may, in any of the 
usual ways, become creditors of their 
corporations. But if they buy up de- 
preciated claims against it after its insol- 
vency, they are creditors, not for the 
face value of such claims, but for the 
sum they actually pay for them. As 
creditors they cannot prefer themselves, 
either by actual preferential payments 
of corporate funds, or by mortgage or 
other transfer, direct or indirect, of the 
corporate property to themselves. Per- 
haps an exception exists as to the sur- 
plus property or funds of a solvent com- 
pany which may, it appears, be set aside 
to pay or secure a director or one occu- 
pying his position. 

Nor can directors, by refusal to per- 
mit a transfer of shares, or by any other 
sort of duress which their position as 
directors gives them power to exercise, 
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compel paynietits to be made on their company's property. And all their 
claims in preference to others. Espe- proceedings as parties to any combina- 
cially have directors, whether creditors tion or "ring" for such purposes, will 
or not, no riglit to enter into any scheme be set aside in equity, 
for a collusive sale and sacrifice of their Adelbekt Hamilton. 

Chicago. 
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The pledgee of shares of stock, in the absence of a specific agreement to the 
contrary, is entitled to have the shares transferred to his own name on the books 
of the company, and where such transfer is made he is not bound to retain the iden- 
tical shares pledged, so long as he keeps on hand an equal number of similar shares 
to answer the pledgor's demand on repayment of the loan. 

A share of stock is without ear-marks, and undistinguishable from the other shares 
of the same corporation and issue, the certificates bearing dates and numbers, being 
but evidence of title. 

Bill in equity filed in December 1880, by W. W. Hubbell 
against Drexel & Co , to compel the transfer to the plaintiff of 
1702 shares of Pennsylvania Railroad stock. 

The case was heard upon bill, answer and proofs, from which it 
appeared that at different times between March 14th and July 17th 
1877, plaintiff had deposited with defendants various shares of 
Pennsylvania Railroad stock as collateral security for loans ; that 
on said date a settlement was had by which it appeared that the 
number of plaintiff's shares so held by defendants M'as 1602; that 
on the same day plaintiff executed to defendants a demand note 
for the amount of the loans, with condition that upon default the 
holder might sell the collaterals without further notice, at public 
or private sale. 

It also appeared that shortly after the settlement of July 17th 
1877, the market-value of the stock having declined, the defend- 
ants called upon the plaintiff for additional margin, and he being 
unable to furnish it, the defendants, with his consent, sold 600 
shares out of the collateral they held. The stock left by the plain- 
tiff with the defendants as collateral was immediately thereafter 
transferred into their name, and new certificates issued to them. 

In September 1877, it appeared from the testimony that these 
particular certificates were transferred out of the name of Drexel 



